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Dedication
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meaningful lives and contribute to the society in which we live.

NSELBOOKuse.indb   4 11/15/11   8:51 AM



Contents   v

Acknowledgments   .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  . xviii
Introduction  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . xix
About the Authors   .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  xx
Common Acronyms . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . xxii
Comparison of IDEA, Section 504, and ADA in Education Settings . . . . . . . . . . . . . . . . . xxiv

Contents
(Short Chapter Synopses)
Part I An Overview of Federal Special Education Law
Chapter 1 The Multiple Sources of Special Education Law  . . . . . . . . . . . . . . . . . . . . . 27

An introduction to special education law: legislation, regulations, and the federal courts;  
special education terminology; the organization of the book; and legal references.

Chapter 2 An Overview of the Individuals With Disabilities Education Act  . . . . . . . . . . . 41

The evolution of federal special education law from the 1960s to 2011.
Chapter 3 An Overview of Section 504 of the Rehabilitation Act of 1973  . . . . . . . . . . . . . 59

An introduction to the meaning of disability under the major civil rights statute  
affecting the rights of all individuals with disabilities in the public schools.

Chapter 4 An Overview of the Americans With Disabilities Act  . . . . . . . . . . . . . . . . . . 73

An introduction to the scope of the nation’s most extensive civil rights statute for individuals 
with disabilities and the extent to which it is being used to reinforce the rights of students with 
disabilities in public and private educational settings.

Part II The Individuals With Disabilities Education Act
Chapter 5 IDEA Eligibility  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 85

Which students are eligible for special education under IDEA, and issues concerning eligibility.
Chapter 6 Assessment and Evaluation Requirements Under IDEA   .  . .  .  .  .  .  .  .  . .  .  .  .  .  .105

Requirements for comprehensive assessment of a child’s need for special education services, 
and ongoing assessment issues that involve general and special educators, other qualified 
professionals, and parents.

Chapter 7 Individualized Education Programs Under IDEA   .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .123

The purpose, scope, and specific contents of individualized education programs  
(IEPs) and the important role of the team members (including general and special  
educators and parents) who develop IEPs.

Chapter 8 Due Process Protections Under IDEA  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .139

The meaning of due process of law and the legal rights extended to parents of IDEA students, 
including the extent to which parents of children with disabilities are permitted and encouraged 
to participate in special education decisions affecting their children.

NSELBOOKuse.indb   5 11/15/11   8:51 AM



vi    Navigating Special Education Law and Policy

Chapter 9 Student Records and Privacy Issues Under FERPA and IDEA  . . . . . . . . . . . . .159

More on legal rights as they affect the education records of students with disabilities.
Chapter 10 Free Appropriate Public Education Under IDEA   .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .175

The meaning of “appropriate” and the important issues it has spawned.
Chapter 11 Related Services, Supplementary Services, and Nonacademic Services  
Under IDEA  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .191

The scope and meaning of related services and who pays for them. Distinguishing related 
services from supplementary services and nonacademic services.

Chapter 12 Least Restrictive Environment Under IDEA  . . . . . . . . . . . . . . . . . . . . . . .211

Placement issues, placement issues, and more placement issues!
Chapter 13 Placement of Students in Private Facilities Under IDEA  . . . . . . . . . . . . . . . .227

More placement issues, but in private facilities, including residential facilities  
and religious schools.

Chapter 14 Discipline of Students Under IDEA  . . . . . . . . . . . . . . . . . . . . . . . . . . . .241

      The complexities of disciplining students with disabilities under IDEA.
Chapter 15 Remedies Under IDEA  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .261

     The kinds of remedies that are available to parents when things go wrong.

Part III Section 504 of the Rehabilitation Act of 1973
Chapter 16 Disability Evaluation Under Section 504  . . . . . . . . . . . . . . . . . . . . . . . . .275

     How and when to evaluate a student for a disability under Section 504.
Chapter 17 Contagious Diseases and Section 504  . . . . . . . . . . . . . . . . . . . . . . . . . . .285

     The civil rights of students with AIDS and similarly serious contagious diseases.
Chapter 18 Free Appropriate Public Education and Equal Opportunity Under Section 504   .  .291

The meaning of free appropriate public education under Section 504 contrasted with IDEA and 
what kinds of instructional and related services it requires, especially from general educators.

Chapter 19 Placement and Discipline Issues Under Section 504   .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .305

How to discipline students under Section 504 without discriminating against them on the  
basis of disability.

Chapter 20 Due Process, Conflict Resolution, and Remedies Under Section 504  . . . . . . . . .317

What procedures to use when grievances arise and what remedies are available for  
Section 504 violations.

NSELBOOKuse.indb   6 11/15/11   8:51 AM



Expanded Contents   vii

Expanded Contents
Part I An Overview of Federal Special Education Law
Chapter 1 The Multiple Sources of Special Education Law  . . . . . . . . . . . . . . . . . . . . . 29

Background  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  30
Multiple Sources of Law: Constitutions, Statutes, Regulations,  
and Court Cases  .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  31
An Introduction to Our Federal Court System   .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  33
Special Education Acronyms   . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  36
The Three Parts of This Book . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36
Use of Footnotes and Paragraph Insets   .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  37
     Citations to Federal Court Cases . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37
     Citations to Federal Statutes and Regulations  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  37
     Citations to Administrative Rulings and Documents  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  38
Conclusion   .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  39
Review  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 39
References  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  39
Selected Supplementary Resources†  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 40

Chapter 2 An Overview of the Individuals with Disabilities Education Act  .  .  .  .  . .  .  .  .  .  .  41

A Legislative History of IDEA  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 42
     Why Did the Federal Government Get Involved in Special Education? . . . . . . . . . . . . . . 42
     Public Law 94-142  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 43
     The 1986 EHA Amendments  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 45
     The Individuals with Disabilities Education Act (IDEA) of 1990   .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  45
     The IDEA Amendments of 1997  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 46
     The Individuals with Disabilities Education Improvement Act of 2004 (IDEA ’04)   . .  .  .  .  .  .  48 
ED Enforcement, Monitoring, and Technical Assistance  . . . . . . . . . . . . . . . . . . . . . . . . 50
Review  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 56
References  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 56
Selected Supplementary Resources . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 57

NSELBOOKuse.indb   7 11/15/11   8:51 AM



viii    Navigating Special Education Law and Policy

Chapter 3 An Overview of Section 504 of the Rehabilitation Act of 1973  . . . . . . . . . . . . . 59

A History of Section 504  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 60
The Scope of Section 504  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 61
     A Civil Rights Mandate  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 61
     “Otherwise Qualified” Recipients  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 64
     Program Accessibility .   .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  65
     The Meaning of “Program or Activity”  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 65
The Definition of “Disability” Under Section 504  . . . . . . . . . . . . . . . . . . . . . . . . . . . . 66
      Coverage for Students of Public-School Age . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 67
      Judicial Rulings on Eligibility  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  69
Administrative Enforcement and Monitoring . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 69
Source Materials  .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  70
Section 504 Topics in This Book  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 70
Review  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 70
References  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 71
Selected Supplementary Resources . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 71

Chapter 4 An Overview of the Americans With Disabilities Act  . . . . . . . . . . . . . . . . . . 73

Provisions of the Statute  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 74
     Title I  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 75
     Title II  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 75
     Title III   .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  75
     Title IV.  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  76
     Title V  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 76
Administrative Enforcement and Judicial Relief Under Titles II and III  . . . . . . . . . . . . . . . 77
Judicial Interpretations of Student Rights Under the ADA  .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  77
     Cases Under Title II  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 78
     Private School and Day-Care Cases Under Title III  . . . . . . . . . . . . . . . . . . . . . . . . . 80
Implications  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 82
Reminder   .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  82
Review  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 83
References  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 83
Selected Supplementary Resources  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 84

NSELBOOKuse.indb   8 11/15/11   8:51 AM



Expanded Contents   ix

Part II The Individuals With Disabilities Education Act
Chapter 5 Eligibility Under IDEA  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 87

Disability Categories  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 88
Other Eligibility Factors  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 89
Eligibility Determination   .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  90
Definitional Issues   .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  92
     Specific Learning Disability  .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  92
     Emotional Disturbance  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  94
     Autism   .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  96
     Traumatic Brain Injury  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 96
     Other Health Impairment   . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  97
Judicial Interpretations  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .97
Eligibility of Children With Multiple, Profound Disabilities .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  97
Eligibility on the Basis of Emotional Disturbance  . . . . . . . . . . . . . . . . . . . . . . . . . . . . 98
Reminders and Tips   .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .100
Review  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .103
References  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .103
Selected Supplementary Resources .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .104

Chapter 6 Assessment and Evaluation Requirements Under IDEA   .  . .  .  .  .  .  .  .  . .  .  .  .  .  .105

Child Find  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .106
Initial Evaluation  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .106
     Procedural Requirements .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .106
     Substantive Requirements  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .108
Re-evaluation  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .113
Who Performs the Evaluation?  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .114
Assessment Issues That Do Not Involve Eligibility . . . . . . . . . . . . . . . . . . . . . . . . . . .114
     Continuing Assessment of Progress  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .114
     Alignment with No Child Left Behind Act.   .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .114
     Accommodations in State and Districtwide Assessments of Achievement  . . . . . . . . . . . .117
     High-Stakes Testing  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .118
Reminders and Tips   .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .119
Review  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .120
References  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .121
Selected Supplementary Resources . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .122

NSELBOOKuse.indb   9 11/15/11   8:51 AM



x    Navigating Special Education Law and Policy

Chapter 7 Individualized Education Programs Under IDEA   .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .123

Purpose of the IEP . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .124
The IEP Team  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .124
     The General Educator  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .125
     Other Nonparent Team Members  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .125
     Parent Participation in the IEP Process  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .126
Contents of the IEP  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .128
Considerations in Developing the IEP  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .131
Guidance in Appendix A of 1999 Regulations  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .132
Revising the IEP  .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .133
Is an Agreed-Upon IEP Binding?  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .134
IEPs When Public Agencies Place a Child in a Private School  . . . . . . . . . . . . . . . . . . . . .134
Judicial Interpretation of IEP Requirements  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .135
Reminders and Tips   .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .136
Review  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .137
References  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .138
Selected Supplementary Resources  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .138

Chapter 8 Due Process Protections Under IDEA  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .139

Constitutional Due Process   .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .140
     Overview  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .140
     Procedural Due Process .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .140
Procedural Due Process Under IDEA   .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .142
     Background   . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .142
     Procedural Safeguards in IDEA  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .142
     Transfer of Parental Rights to Students  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .142
Reminders and Tips   .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .155
Review .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .155
References  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .156
Selected Supplementary Resources  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .156

NSELBOOKuse.indb   10 11/15/11   8:51 AM



Expanded Contents   xi

Chapter 9 Student Records and Privacy Issues Under FERPA and IDEA   .  .  .  .  .  .  . .  .  .  .  .  .159

Background  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .160
The Family Educational Rights and Privacy Act (FERPA)  . . . . . . . . . . . . . . . . . . . . . . .160
     What is an Education Record?  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .161
     Access Rights  .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .162
     Privacy Rights  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .163
     Controversies  .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .165
     Remedies for FERPA Violations  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .166
Incorporation of and Additions to FERPA in IDEA  . . . . . . . . . . . . . . . . . . . . . . . . . . .167
Destruction of Records Under FERPA and IDEA  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .168
Miscellaneous Privacy Rights  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .169
     Protection of Pupil Rights Act   .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .170
Reminders and Tips   .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .171
Review  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .172
References  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .172
Selected Supplementary Resources  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .173

Chapter 10 Free Appropriate Public Education Under IDEA   .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .175

Statutory Definition of FAPE   . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .176
The Rowley Case  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .176
Rowley Progeny  .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .178
     Subsequent Interpretations of the Rowley Benefit Standard .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .178
     Extended School Year Services  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .179
     Methodological Disputes  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .180
     Another Look at Self-Sufficiency as a FAPE Standard . . . . . . . . . . . . . . . . . . . . . . . .183
     Procedural Errors as a Denial of FAPE  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .183
State FAPE Standards  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .184
Provision of FAPE in the Correctional System .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .185
Implications of IDEA ’04 for Future Court Interpretations of FAPE   .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .187
Reminders and Tips   .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .188
Review  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .188
References . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .189
Selected Supplementary Resources  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .190

NSELBOOKuse.indb   11 11/15/11   8:51 AM



xii    Navigating Special Education Law and Policy

Chapter 11 Related Services, Supplementary Services, and Nonacademic  
Services Under IDEA. .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .191

Related Services  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .192
     Definition and Examples  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .192
     Assistive Technology Devices (ATDs) and Services  . . . . . . . . . . . . . . . . . . . . . . . . .197
     Controversial Related Services  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .201
     Cost Issues  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .205
Supplementary Aids and Services . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .207
Nonacademic Services  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .207
Reminders and Tips   .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .208
Review  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .208
References  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .209
Selected Supplementary Resources  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .209

Chapter 12 Least Restrictive Environment Under IDEA  . . . . . . . . . . . . . . . . . . . . . . .211

Background and Definitions  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .212
     Mainstreaming  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .212
     Inclusion   .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .213
     Least Restrictive Environment  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .213
What Does IDEA Require?  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .213
     What do the IDEA Regulations Add to the Statutory Language?  . . . . . . . . . . . . . . . . .214
     Discipline and Law Enforcement Provisions  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .215
How Do Courts Determine Whether Regular Classroom Placements Are the LRE?  . . . . . . . .216
     The Roncker Standard   .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .217
     The Daniel R. R. Standard  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .218
     The Rachel H. Standard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .219
Applying Judicial Standards to Different Factual Situations . . . . . . . . . . . . . . . . . . . . . .220
Incorporation into IDEA of Aspects of the Daniel R. R./Greer Standard  . . . . . . . . . . . . . . .221
The Neighborhood School Cases  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .222
The Politics of Inclusion  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .223
Placement Trends  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .224
Reminders and Tips .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .225
Review  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .225

NSELBOOKuse.indb   12 11/15/11   8:51 AM



Expanded Contents   xiii

References  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .226
Selected Supplementary Resources . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .226

Chapter 13 Placement of Students in Private Facilities Under IDEA  . . . . . . . . . . . . . . . .227

Overview   .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .228
Placement in Private Facilities for FAPE  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .228
     Private Placements by School Districts  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .228
     Private Placements by Parents When FAPE Is the Issue  .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .228
     Residential Placements  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .231
     The Interaction of FAPE and LRE  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .233
Unilateral Parental Placements of Children in Private Facilities for Non-FAPE Purposes  .  .  .  .  .234
Special Education Services on the Site of Religious Schools  . . . . . . . . . . . . . . . . . . . . . .236
Reminders and Tips . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .236
Review  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .239
References  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .239
Selected Supplementary Resources  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .240

Chapter 14 Discipline of Students Under IDEA  . . . . . . . . . . . . . . . . . . . . . . . . . . . .241

Background  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .242
     The Stay-Put Provision and Its Judicial Interpretations  . . . . . . . . . . . . . . . . . . . . . . .242
     The Gun-Free Schools Act of 1994  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .245
     The Jeffords Amendment  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .245
IDEA ’97 Disciplinary Provisions  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .246
IDEA ’04 Disciplinary Provisions  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .246
     Short-Term Removals and Suspensions .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .247
     Longer-Term Removals/Placement Changes   .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .248
     Case-by-Case Discretion  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .251
     Expedited Appeals  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .251
More About Functional Behavioral Assessments and Behavioral Intervention Plans   . .  .  .  .  .  .253
Protections for Children Not Yet Eligible Under IDEA  . . . . . . . . . . . . . . . . . . . . . . . . .255
Seclusion and Physical Restraints . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .255
Reminders and Tips   .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .257
Review  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .257

NSELBOOKuse.indb   13 11/15/11   8:51 AM



xiv    Navigating Special Education Law and Policy

References  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .258
Selected Supplementary Resources  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .259

Chapter 15 Remedies Under IDEA . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .261

Judicial Relief Under IDEA   .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .262
     Declaratory and Injunctive Relief  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .262
     Reimbursement  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .263
     Compensatory Education   . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .264
     Monetary Damages  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .265
Judicial Enforcement Options for Noncompliance With Court Orders  . . . . . . . . . . . . . . . .267
SEA Enforcement Options for IDEA Violations  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .268
Attorneys’ Fees  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .269
Review  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .273
References  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .273
Selected Supplementary Resources  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .274

Part III Section 504 of the Rehabilitation Act of 1973
Chapter 16 Disability Evaluation Under Section 504  . . . . . . . . . . . . . . . . . . . . . . . . .277

Overview   .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .278
Advance Procedures: Notice and Consent  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .278
Evaluation Procedures in the Section 504 Regulations  . . . . . . . . . . . . . . . . . . . . . . . . .279
Judicial Rulings and OCR Findings  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .280
Potential Evaluation Trigger Points  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .280
Reminders and Tips   .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .282
Review  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .283
References  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .284
Selected Supplementary Resources  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .284

Chapter 17 Contagious Diseases and Section 504  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .285

Overview   .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .286
HIV/AIDS  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .286
Hepatitis B  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .287
Privacy Rights  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .288
Reminders and Tips   .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .288

NSELBOOKuse.indb   14 11/15/11   8:51 AM



Expanded Contents   xv

Review  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .289
References  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .289
Selected Supplementary Resource . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .290

Chapter 18 Free Appropriate Public Education and Equal Opportunity Under Section 504   .  .291

The Regulatory Definition of Free Appropriate Public Education   .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .292
The Meaning of Related Aids and Services   . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .293
Regular Classroom Program Adaptations  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .294
OCR Approach to Enforcement  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .295
      Academic Standards and Test Accommodations   .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .296
      Transportation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .296
      Administration of Medication  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .297
     Examples of Other Related Aids and Services  . . . . . . . . . . . . . . . . . . . . . . . . . . . .297
Nonacademic Services  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .299
     Sports Issues in the Courts  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .299
Program Accessibility  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .301
Cost Issues  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .301
Reminders and Tips   .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .302
Review  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .302
References  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .303
Selected Supplementary Resources  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .303

Chapter 19 Placement and Discipline Issues Under Section 504 . . . . . . . . . . . . . . . . . . .305

Placement Requirements for Public Schools  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .306
     Background   . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .306
     Placement with Students Who Do Not Have Disabilities  . . . . . . . . . . . . . . . . . . . . . .306
     Comparable Facilities  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .307
Discipline Issues  .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .308
     Overview  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .308
     Suspension and Expulsion Policy  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .308
     Alternatives to Suspension and Expulsion  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .310
     The Gun-Free Schools Act of 1994  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .311
Application of Section 504 in Private Schools  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .312
Reminders and Tips   .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .313

NSELBOOKuse.indb   15 11/15/11   8:51 AM



xvi    Navigating Special Education Law and Policy

Review  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .314
References  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .315
Selected Supplementary Resources  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .315

Chapter 20 Due Process, Conflict Resolution, and Remedies  
Under Section 504   .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .317

Due Process Safeguards Under Section 504  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .318
Avenues for Conflict Resolution . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .319
     Section 504 Coordinator . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .319
     Complaints to OCR  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .320
     Section 504 Hearings   .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .320
     Litigation  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .321
Remedies for Section 504 Violations  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .322
Reminders and Tips   .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .323
Review  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .324
References  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .324

Afterword  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .327

Appendix A: Glossary of Legal Terms   .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .329

Appendix B: U.S. Supreme Court Decisions Concerning Services 
Under IDEA . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .335

Appendix C: Hypotheticals for Discussion with Selected Chapters  . . . . . . . . . . . . . . . .339

     Chapter 6 Hypothetical (IDEA Evaluation)   .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .340
     Chapter 8 Hypotheticals (Due Process Protections)  . . . . . . . . . . . . . . . . . . . . . . . . .341
     Chapter 9 Hypothetical (FERPA)  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .341
     Chapter 10 Hypothetical (FAPE) .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .342
     Chapter 12 Hypothetical (Placement Issues)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .343
     Chapter 14 Hypothetical (Discipline)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .343
     Chapter 18 Hypothetical (FAPE Under Section 504)   .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .344
Appendix D: Selected Internet Sites with Information on Special  
Education and Disabilities  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .345

Index of Court Cases  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .349

General Index   . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .363

NSELBOOKuse.indb   16 11/15/11   8:51 AM



Expanded Contents   xvii

List of Tables and Figures

Tables

Table A. Comparison of IDEA, Section 504, and ADA in Education Settings . . . . . . . . . . . . xxiv
Table 1.1 Governmental Sources of Special Education Law in the United States.  .  .  .  .  .  .  .  .  .  .  33
Table 1.2. Examples of Legal Citations  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 38
Table 2.1. A Chronology of Major Federal Statutes Relating to the Education of Children  
With Disabilities  .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  52
Table 3.1. Comparison of IDEA-B and Section 504 Public 
Education Standards  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 62
Table 5.1. Definitions of IDEA Disability Classifications in the 2006 IDEA Regulations . . . . . . .101
Table 11.1. Definitions of Related Services in the 2006 IDEA Regulations  .  .  .  .  .  .  .  . .  .  .  .  .  .195
Table 11.2. Definition and Examples of Assistive Technology Devices and Services . . . . . . . . .199
Table 20.1. OCR Regional Offices and Addresses (as of March 2011)  . . . . . . . . . . . . . . . . .325
Figures

Figure 1.1. The 13 Federal Judicial Circuits   . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  . .35
Figure 2.1. The Structural Organization of IDEA  . . . . . . . . . . . . . . . . . . . . . . . . . . . . 52
Figure 3.1. IDEA Students as a Subset of Section 504 Students, 
and Section 504 Students as a Subset of All Public School Students   .  .  . .  .  .  .  .  .  .  . .  .  .  .  .  .  68

NSELBOOKuse.indb   17 11/15/11   8:51 AM



xviii    Navigating Special Education Law and Policy

Acknowledgments
Just as it takes a village to raise a child, according to the African proverb, so it takes a village or at 
least a professional family to raise up a book. Special thanks go to colleagues and students, who, 
over the years, have helped us keep current and accurate. Thanks are also due to our editors at 
Attainment Company, Inc., for much encouragement and support. Any errors or misunderstandings, 
of course, are our responsibility, not that of others.
Reflecting on influences that helped to shape this book, Dixie is struck by how many educators and 
lawyers are on her family tree. She adds: Like my father, however, I chose not to practice law, and I 
have been happy to combine education and law in the service of special education. My high school 
vice-principal was the first to tell me that I should consider becoming an educator. Some twenty 
years later, I took him seriously. My interest in political science, education, law, and individuals with 
unique and special needs and talents combined to create mid-life career opportunities in special 
education law. I thank my gene pool, my environmental circumstances, and the values and support 
of my family for the instincts, incentive, and ability to pursue my interest in special education law 
over the past three decades.
Cindy is, first of all, honored and grateful to Dixie for the opportunity to collaborate on this 
third edition. She adds: I have used this book, from the first edition on, as a text in my Law & 
Special Education class. It has provided many graduate students in special education with a firm 
understanding of both the spirit and the letter of special education law. I also thank Dr. Barbara 
Bateman for providing me with my first introduction to special education law many years ago 
when IDEA was very new. In the years since, Dr. Bateman is the “expert” to whom I have turned 
whenever I have questions about the law. I am grateful to her for so many years of mentorship, and 
for her abiding friendship.

NSELBOOKuse.indb   18 11/15/11   8:51 AM



Introduction   xix

Introduction
This book is about special education law and children with disabilities who are of public school age. 
It is written primarily as a textbook for educators-in-training and is suitable for an undergraduate or 
a graduate text in colleges and universities. It is also suitable as an introduction to special education 
law for practitioners: special and general education teachers, principals and superintendents, special 
education directors, school psychologists, social workers, school board members, board attorneys, 
parents, and others who have reason to understand special education issues and do not yet have 
many years of experience dealing with them. Higher education instructors, especially those who 
teach graduate students, will want to supplement this book with actual court cases, journal articles, 
case studies, and the statutes and regulations themselves.
The book is designed to provide a framework for understanding why educators are asked to serve 
children with disabilities in so many specific ways. It also attempts to indicate how special education 
law has evolved over the years. It is not a primer or a cookbook with quick and easy recipes for 
particular troubles, although it does suggest strategies to prevent problems. The overall intent is 
twofold: (a) to provide a conceptual foundation for the expansion over the past 40 years of federal 
law affecting children with disabilities, and (b) to help educators and parents be informed about 
their vital roles and the roles of multiple professionals in educating children with disabilities and 
steering federal and state policies. The law keeps changing, and those who were exposed to the law 
in earlier years need to understand the developments that have occurred over the past decade. 
With this, the third edition, the final IDEA regulations of 2006 have been integrated into the text. 
Important court cases decided after the second edition have likewise been included, along with 
updated statistical information on IDEA students. Additional relevant No Child Left Behind Act 
regulations have also been incorporated, along with the 2008 amendments to the Americans with 
Disabilities Act and Section 504 of the Rehabilitation Act and the 2008 amendments to FERPA 
regulations.
Readers will discover that we spend more time on legislation and regulations than on judicial 
decisions. It is important to understand that, in the special education arena, as in other areas of law, 
legislation has primacy and establishes the basic legal standards. Regulations follow to help clarify 
the intent of the legislation and guide its implementation. Court interpretation comes last, after 
ambiguities in the law create issues that require judicial resolution. 
Readers may find that they want to read the book from start to finish. On the other hand, Part I 
provides an overview for those who simply want a basic understanding of the three major statutes 
affecting students with disabilities. Part II, the longest part of the book, describes the major issues 
that have arisen under IDEA. Part III describes the nondiscrimination requirements of Section 504 
for those who wonder what Section 504 does that the Individuals With Disabilities Education Act 
(IDEA) does not.
We hope that, whatever use you make of the book, you will understand more completely the rights 
of children with disabilities; the complexities of the legal relationships between federal and state 
governments; the relative contributions being made by legislation, regulations, and court decisions; 
and the ultimate responsibility that rests with parents and teachers to make appropriate education a 
reality for children with disabilities.
Dixie Snow Huefner and Cynthia M. Herr 
Spring 2011
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Common Acronyms Used in Special Education Law
[Acronyms are pronounced as independent alphabet letters unless other wise indicated.]
ADA  Americans with Disabilities Act
ADD/ADHD  Attention Deficit Disorder/Attention Deficit Hyperactivity Disorder   

(sometimes used synonymously)
APSE (ăp-sē) Average per student expenditure 
BIP (bip)  Behavioral intervention plan
C.F.R.  Code of Federal Regulations
EAHCA  Education for All Handicapped Children Act (also known as Public Law  

94-142), enacted in 1975 as Part B of the Education of the Handicapped Act  
(since renamed the Individuals With Disabilities Education Act)

ED (ĕd) U.S. Department of Education
EHA  Education of the Handicapped Act, the precursor to IDEA
ESEA  Elementary and Secondary Education Act
ESY  Extended school year
FAPE (fāpe) Free appropriate public education
FERPA (fer-pa) Family Educational Rights and Privacy Act
FBA (fooba) Functional behavioral assessment
HCPA  Handicapped Children’s Protection Act (part of IDEA)
HOUSSE (house) High, objective, uniform state standard of evaluation
IAES  Interim alternative educational setting
IDEA  Individuals With Disabilities Education Act
IDELR  Individuals With Disabilities Education Law Report
lEE Independent educational evaluation
IEP  Individualized education program
LEA  Local educational agency (includes a school district, an intermediate   

educational unit, a public charter school)
LEP  Limited English proficiency
LoF Letter of Findings issued by the Office for Civil Rights (OCR)
LRE  Least restrictive environment
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M-D  Manifestation Determination
NCLB  No Child Left Behind Act
OCR  Office for Civil Rights in the U.S. Department of Education
OSEP (o-sĕp) Office of Special Education Programs in the U.S. Department of Education
OSERS (o-surs) Office of Special Education and Rehabilitative Services in the U.S. Department  

of Education (OSEP is a subdivision of OSERS)
PBS  Positive behavioral supports
SEA  State educational agency
Section 504  A brief paragraph in the Rehabilitation Act of 1973 prohibiting discrimination  

against otherwise qualified persons with disabilities in programs or activities  
receiving federal money

U.S.C. United States Code
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Table A. 

Comparison of IDEA, Section 504, and ADA  
in Education Settings

IDEA SECTION 504 ADA
Nature  
of Statute

Funding grant and civil 
rights statute

Civil rights statute Civil rights statute

Statutory 
Reach

States and school districts 
accepting money under the 
statute

Public and private schools 
(preschool through grade 
12) and higher education 
institutions accepting federal 
money

Public sector and parts of 
private sectory (e.g., secular 
private schools and day-care 
centers)

Protected 
Groups

Students with IDEA 
disabilities

Students, parents, and 
employees with Section 504 
disabilities

Service recipients (e.g., 
students, parents) and 
employees with ADA 
disabilities

Definition  
of Disability

13 specific disabilities, if the 
disability adversely affects 
the child’s education to the 
extent that special education 
and related services are 
needed (developmental 
delay allowed for younger 
children)

Functional definition (mental 
or physical impairment that 
substantially limits a major 
life activity, record of such, or 
regarded as having such an 
impairment)

Functional definition 
(essentially the same as 
Section 504)

Age Ranges
Part B: 3 through 21

Part C: Birth through 2

(Birth to death, depending 
on program or activity)

Same as Section 504

Program 
Requirements

Free appropriate public 
education (FAPE) in 
the Least Restrictive 
Environment (LRE) with an 
Individualized Education 
Program (IEP)

Nondiscrimination (FAPE) 
for school-age children

Reasonable modifications 
(programs and services)

Reasonable accommodations 
(employment)

Accessible facilities

Same as Section 504

ADA Accessibility 
Guidelines

Enforcement

Administrative complaint 
mechanisms

Private right of action in 
court

Administrative complaint 
mechanisms

Inferred private right of 
action in court

Administrative complaint 
mechanisms

Private right of action in 
court

Implementing 
Agencies

OSEP within ED OCR within ED

Equal Employment 
Opportunity Commission 
(EEOC)

OCR

EEOC

Department of Justice (for 
Title III)
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Background
Before the 1970s there was no such thing as a body of special education law. In fact, prior to 1954 and 
the U.S. Supreme Court’s Brown v. Board of Education (1954, hereafter Brown) school desegregation 
decision, there was not much of a body of general school law, either. Education is not mentioned in 
the U.S. Constitution, and in colonial times education was largely the responsibility of individual 
families and communities. During the nineteenth century, with the advent of mass compulsory 
education, it became largely the responsibility of the states. State constitutions created state 
education systems, and state legislatures delegated authority to state and local boards of education 
to run those systems with minimal interference. The few existing court decisions came primarily 
from state courts; these concerned curriculum content and the process by which schools could 
discipline and exclude students.
Two important interpretations of the U.S. Constitution by the U.S. Supreme Court in the early 1920s 
resulted in the recognition of parental and private school rights that states had sought to curtail. One 
case prohibited the states from requiring parents to place their children in public school, recognizing 
that parents had the right to select a private school education for their children (Pierce v. Society of 
Sisters, 1925)). The other case recognized the right of a private school teacher to instruct elementary 
school students in a foreign language (Meyer v. Nebraska, 1923).
These early cases implicated the constitutional boundaries of public control over private education 
but not student and teacher rights in the public schools. Rights that we now take for granted were 
not litigated until after the Brown decision. For instance, until the last half of the twentieth century, 
there were no cases addressing the right of students to be free from unreasonable searches and 
seizures by school officials. No cases interpreted the free speech rights of students or teachers, or 
the right to be protected against discrimination based on race, gender, or disability. In most matters, 
school employees and students were subject to all school district rules, as long as those rules were 
not considered arbitrary or irrational.
In the aftermath of the desegregation decision in Brown, successful cases were brought in which the 
individual rights guaranteed under the Bill of Rights and the Fourteenth Amendment to the U.S. 
Constitution were held to apply to students and teachers in school situations. These rights were 
embedded in the equal protection and the due process clauses, both of which will be discussed in 
detail in the chapters that follow. As a result of the expansion of these rights to new populations, the 
number of discrimination claims against school districts grew. Disability rights issues emerged in the 
wake of expanded federal court involvement in education issues, the larger civil rights movement, 
and the philosophical “deinstitutionalization” movement within the disability community. The 
rights of students with disabilities not to be discriminated against, and to receive an appropriate 
education, were largely the result of accelerated political lobbying and lawsuits in the 1960s and 
early 1970s. This book addresses these rights and the concomitant responsibilities of general 
education teachers, special education teachers, school administrators, school psychologists, social 
workers, other auxiliary personnel, and parents to work together for the benefit of children with 
special needs.
Many educators and parents have not had the opportunity to understand the legal sources of the 
rights of children with disabilities or the limits of those rights. Often they read too much into legal 
decisions, thinking that the decisions are more independent of the facts than they are, or that they 
reduce the sound discretion of school officials more than is actually the case. One intent of this book 
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